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284 MUSSER ET AL. vs. RAILWAY COMPANY. 

In the Supreme Court of Pennsylvania — In Equity. 

MUSSER ET AL. VS. THE FAIRMOUNT AND ARCH STREET RAILWAY COMPANY. 

Where, in an act of the legislature incorporating a City Passenger Railway, it was 
provided that the consent of the City Councils, to use or occupy the streets should 
be first obtained before the said company should construct their track, and the 
City Councils by ordinance declared their disapproval of the said act and declined 
to allow the streets to be so used, it was held that the power designated by the 
legislature was exhausted and that no subsequent ordinance of the City Councils 
consenting to the use of the streets upon certain conditions could revive the privi- 
ledge nullified by the ordinance of disapproval. 

This was an application for an injunction to restrain the defend- 
ants from constructing a passenger railway in the city of Philadel- 
phia, commencing at Tenth and Arch streets and continuing west- 
ward to Twenty-first street, and thence to Fairmount. 

The defendants' charter, approved April 16, 1858, provided that 
the consent of the City Councils to use the streets should first be 
obtained. On the 5th May, Councils by ordinance declared their 
disapproval. But on the 16th December, they passed another ordi- 
nance, consenting conditionally to the defendants' use of the said 
streets. And the question was, whether the first ordinance ex- 
hausted the power delegated by the legislative act. 

The opinion of the court was delivered by 

Thompson, J. — The public have a right to the maintenance of 
streets and roads as common highways, subject to restriction by the 
legislative power of the Commonwealth. There is no longer any 
reason for controversy as to the right of the legislature to grant the 
use of them to companies proposing to facilitate the transit of the 
public along them. This is settled definitely in the cases of the 
Philadelphia and Trenton Railroad Company, 5 Wharton, 25, and 
the Commonwealth vs. The Erie and Northeast Railroad Company, 
3 Casey, 339. An unauthorized occupancy of a street by railroad 
tracks upon it, is a nuisance per $e, &c, and its use as well as their 
removal may be controlled by the injunction at the suit of any 
member of the public ; 3 Casey, ib. The question now before us 
turns solely upon the lawfulness or unlawfulness of the occupancy 
of Arch street by the Fairmount and Arch street Passenger Rail- 
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way Company. If they have a valid charter, all questions of incon- 
venience to the immediate residents along the street are outside of 
the case. If they have not, considerations of convenience to the 
public generally, from passenger railways, are equally unimportant 
here. 

On the 16th day of April, 1858, the respondents were incorpor- 
ated, with power to " lay out and construct a railway, commencing 
at Tenth and Arch streets, and continuing westward along the same 
with a double track, to Twentieth and Twenty-first streets respec- 
tively, with a single track to Callowhill street, and thence west- 
wardly with a double track to the Wire Bridge at Fairmount." 

This absolute grant in the first section, however, was to be depen- 
dent for vitality on the action, or silence of the City Councils. 
The provisions on the subject is in these words : " And provided 
further, that before the said company shall use or occupy the said 
streets, the consent of the Councils of the city of Philadelphia shall 
be first obtained, and the consent shall be taken and deemed to have 
been given if said Councils shall not, within thirty days after the 
passage of this act, by ordinance duly passed, signify their dis- 
approval thereof." 

It was to be, as is apparent from this provision, equally effective 
in giving vitality to the company, whether consent was affirmatively 
given within thirty days, or entire silence was observed by the 
Council. In either case the company were authorized to " use and 
occupy the streets." But if, within the time limited, the Councils 
disapproved the act of Assembly in the mode prescribed there, the 
privileges granted to the company were to be at an end. In com- 
mon parlance, the Councils were invested with the power to veto the 
proposed road. If they exercised the power, and did nothing more 
it could not be doubted, I think, but that the privilege granted to 
occupy the streets would thereafter become functus. 

On the 5th of May, 1858, and within the prescribed period, the 
Councils did in due form " ordain, that in pursuance of the power 
and authority in them vested by the said act of Assembly, Councils 
do hereby declare their disapproval of the said act of Assembly, in 
the above preamble mentioned, and of the rights therein respectively 
granted to ' the Fairmount and Arch street City Passenger Bail- 
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way Company,' to occupy the streets and highways of the city of 
Philadelphia." 

This ordinance, authorized by the legislature, and passed in pur- 
suance of the act, if there be nothing following it sufficiently effica- 
cious to control its effect, certainly terminated the rights of the 
company to use and occupy the streets mentioned in the act from 
and after its passage. 

On the 16th of December, 1858, more than six months after the 
passage of the foregoing ordinance, the Councils passed another, by 
which they gave consent to use the streets, on condition that the 
company would surrender certain privileges, granted in the act of 
incorporation, and give security to be obedient to existing and future 
ordinances of the city. 

The complainants contend that the legislature conferred upon the 
Councils the right of election, whether the company should or should 
not have the privileges granted to use the streets, and limited the 
time to thirty days, within which it should be exercised, and that 
they did elect within the period prescribed, that they should not be 
so used. 

In statutes, as in contracts, the rights of election, where exercised, 
like the execution of a power, satisfies the right. If this were not 
so, there would be no such thing as election ; for otherwise it would 
be dependent on the varying and changing opinions and minds of 
those exercising it. This would not be an election. The Councils 
in this instance were the constituted agents to give vitality to the 
legislative enactment, and the mode and manner of doing it, and 
the time within which it was to be done, were all prescribed. Their 
consent was to give vitality, their disapproval to nullify. Within 
thirty days they had power to elect to do either. After that there 
was no authority to choose. A power granted must be executed 
according to the terms prescribed, and within the time limited, other- 
wise it will be void. 10 Watts, 278. If executed within these terms 
the power is exhausted ; and it lies with the grantor of the power to 
renew it, the agent cannot re-invest himself with it ; if he could, 
the power would exist independently of its conditions and limitations, 
and in disregard of the expressed will of the grantor. The right of 
election exists upon the same principles. We cannot view the case 
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before us as distinguishable from, or an exception to these general 
principles. When the legislature, out of regard to the local inter- 
ests to be effected by the grant to this company, conferred upon the 
Councils the power of disapproval of the act of incorporation, they 
undoubtedly meant that if disapproved within the time limited, it 
should be inoperative as to the privileges granted, or why confer it ? 
It must also be conclusively presumed that the effect of disapproval 
was contemplated, and that the effect was the nullification of the act. 
When the act of election to disapprove took place, the grant of the 
privileges fell, and thus the matter remained until after the pre- 
scribed period of action passed by. After this, to whom did the 
power of resuscitation belong ? To the Legislature or the Councils ? 
The latter could only act on the authority given by the former. 
They have no inherent power over the matter, and we look in vain 
for any express power to elect a second time, and thus vitalize what 
they had destroyed. Like the company, the municipal corporation 
can only exercise such functions as are given to it, and when the 
mode and manner is prescribed, they must be followed. They can- 
not exist as doubtful powers, for the principle is applicable to them, 
as to other corporations, that whatever is not clearly granted is 
withheld. Possessing the delegated power to nullify an act of legis- 
lature, without a similar delegation of power, they could not revive 
a defunct act or privilege. There is no such delegation in this case 
and I think the conclusion cannot be resisted that the Councils could 
not revive privileges totally nullified by the ordinance of disapproval, 
and that the act of 16th December conferred no rights upon the 
company. 

I do not subscribe to the theory that the only object of disapproval 
was to prevent the presumption of assent. This was not what the 
legislature meant or said, and what the Councils intended is another 
thing. We look to the former, and are obliged to disregard the 
latter, unless it is in accordance with the legislative will. The 
Councils did the act they were authorized to do. They did it in 
the manner prescribed and within the time ; after that they were 
powerless, and the law gives effect to the act and withholds the 
privileges denied to the company by them. The only power that 
can revive those privileges is the legislature, and to that the com- 
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pany must appeal. If the Councils could disapprove, and after- 
wards, without regard to time, approve, where would be th« end and 
limit to their right of choice or election ? The rights and privileges 
of the company, under such circumstances, might with truth be said 
to be vagrant, indeed sometimes in abeyance, sometimes active, and 
again in abeyance, as the changes in opinions of a changing majority 
might happen to be. 

It i8 unnecessary, under this view of the case, to discuss fully the 
ordinance of 16th December, 1858. To my mind, it is obnox- 
ious to the most grave objections as an exercise of the right of elec- 
tion, on the execution of a power. It is conditional, dependent on 
the act of the company in surrendering certain privileges. The 
legislature undoubtedly only conferred the right of election upon 
Councils, under the law as passed. There is no room, I think, for 
an argument, that they might change the form of enactment to suit 
their views, and then approve. This would be to assent to, and 
bring into active operation, what the legislature did not assent to 
and enact, and would be legislation in its fullest sense. It will not 
answer the objection in my mind, to point to the immateriality of 
the change — the legislative will is unalterable, excepting by its own 
authority. If Councils, under the authority given, should in any 
particular, stipulate for a distinct change of the enactment as a con- 
dition for their assent, they might do the same thing in several or 
many particulars, and thus change the whole character of the 
organic law of the company. This would be legislation beyond their 
chartered limits, and could not be sustained for a moment, there 
being no authority to sanction it. But the very act of approval in 
this instance was conditional, and contingent upon the surrender of 
certain privileges, to be evidenced by prescribed acts of the company. 
Standing alone, the ordinance was virtually a disapproval, for it 
was conditional, and not to be an act of assent until the law was 
modified by a withdrawal of the privileges mentioned. It was to 
become an assent under the law, not by the act of Councils alone, 
as the statute required, but on the performance of an act by the 
company. This, I think, was a defective and inoperative exercise 
of the power of election conferred, even if it had been within their 
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power to act, which I deny, after the passage of the ordinance of 
the 6th of May, 1858, and without regard to the time fixed for 
action. The Kailway Company does not possess the power to 
occupy and use the streets in the complainant's bill mentioned, and 
it is my duty to grant the preliminary injunction as prayed for, to 
restrain them from so doing. The majority of the judges who 
sat in the hearing of this case, concur in opinion that the injunction 
should issue. The reasons given are my own. Decree accordingly. 



In the Quarter Sessions of Allegheny County, December, 1858. 

COMMONWEALTH VS. GEOBGB SHAW. 

1. When a juror is withdrawn from the panel at a criminal trial, even by consent, 
the fact must be noted of record. 

2. The record must show that twelve jurors were sworn, and if it appear that less 
or more than twelve delivered the verdict, it is error. 

3. Waiver by consent of a prisoner in a criminal case, is a nullity. 

In the month of October, 1858, George Shaw was indicted, tried 
and convicted, in the Quarter Sessions, of an attempt to abduct or 
kidnap Geo, W. Ferris, an alleged negro, out of the State, for the 
purpose of selling him into slavery. On the second day of the 
trial one of the jurors was taken sick, as was alleged. By consent 
of counsel the court allowed the trial to proceed with eleven jurors. 
A full report of the trial will be found in the Pittsburg Legal Journal 
of Oct. 23, 1858, (No. 15, vol. 6.) 

A motion in arrest of judgment and for a new trial was made by 
prisoner's counsel, who assigned numerous reasons therefor, of which 
the following was most relied on. 

That the verdict rendered was not the verdict of a jury under 
the constitution and laws, inasmuch as it was the verdict of eleven 
jurors — the twelfth, after being duly sworn, and hearing part of the 
evidence, being absent and not joining in the verdict. 

Authorities. — Const, sect. 6, art. IX ; 4 Binn. 424 ; 5 Barr, 208 ; 
19 



